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Resumen: March 2012 marked the time of my first of many
visits from Argentina to the Notre Dame campus for purposes
of teaching a mini-course at the Law School. In those days,
Professor John Finnis used to come to South Bend for just a
few weeks of the Spring Semester, to teach a one-credit short
course on Shakespeare[1]. In 2012, as well as in several
subsequent years, I timed my visits so as to overlap with this
Spring visit of his. One night, over dinner, he told me that
immediately before arriving in America he had been in Italy,
where he had delivered a paper on Pope Benedict XVI’s speech
at the Bundestag, in Berlin. When I was tasked by the Center
for Ethics and Culture to comment, all these years later, on
that Berlin speech, my mind went straight to the memory of
that dinner. I wrote to Finnis and, through his kindness, a few
minutes later I had his Milan address in my Inbox[2]. In this
contribution I shall put things in my own words as I see the
issues, but will from time to time deploy some of the words
that Finnis addressed to the Centro di Cultura, in Milan, 9
March 2012, less than six months after Pope Benedict XVI
delivered his speech at the Bundestag in Berlin.
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Introduction

March 2012 marked the time of my first of many visits from Argentina to the Notre Dame campus for
purposes of teaching a mini-course at the Law School. In those days, Professor John Finnis used to come to
South Bend for just a few weeks of the Spring Semester, to teach a one-credit short course on Shakespeare[1].
In 2012, as well as in several subsequent years, I timed my visits so as to overlap with this Spring visit of his.
One night, over dinner, he told me that immediately before arriving in America he had been in Italy, where
he had delivered a paper on Pope Benedict XVI’s speech at the Bundestag, in Berlin. When I was tasked by
the Center for Ethics and Culture to comment, all these years later, on that Berlin speech, my mind went
straight to the memory of that dinner. I wrote to Finnis and, through his kindness, a few minutes later I had
his Milan address in my Inbox[2]. In this contribution I shall put things in my own words as I see the issues,
but will from time to time deploy some of the words that Finnis addressed to the Centro di Cultura, in
Milan, 9 March 2012, less than six months after Pope Benedict XVI delivered his speech at the Bundestag in
Berlin.

I. Positivism (by the Sophists and Kelsen)

The Bundestag speech described “a dramatic situation which affects everyone”[3]. The “dramatic situation”
—which has not changed since, I would argue- is the domination of our public mindset by what the Pope
called “positivist reason”, to the exclusion of all other conceptions of reason, with the consequence that ethics
must be assigned to mere subjectivity and “the classical sources of knowledge for ethics and law are
excluded”[4]. In the context of Benedict’s speech, “positivism”/“positivist reason” mean the thesis or
assumption that the methods of natural science are the o7/y ways to knowledge—to truth. The use of the term
to describe and promote that assumption (held quasi-dogmatically as a certain truth) was made in the early-

mid-19% century by Auguste Comte (who had an influence far outside France). An attempt to state and
defend it in a somewhat more philosophical idiom (as a special thesis about meaning) was famously made in
the 1930s, under the name “Logical Positivism”[5]. Even though the special thesis collapsed embarrassingly
(because it is incompatible with itself), and the wider thesis is theoretically untenable[6], that wider thesis
still holds the Western World in its grip, sometimes under the name “naturalism”([7] or, as critics of it often
name it, “scientism”[8].
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The acceptance of the objectivity of scientific assertions has been weakened since the period when logical
positivism rode high. This is partly because of new scientific findings and partly because of an increasing
skepticism regarding the objectivity of science, generally, and of the physical consistency of “matter”, in
particular. This more modest acceptance of the relativity of science did certainly not go hand in hand with a
recovery of the acceptance of objective truth in the ethical domain. On the contrary, if anything the same
relativistic reasons that contributed to the weakening of scientific reason contributed also to a heightened
collapse of ethical reason, all of which accounts for the full extent of the “dramatic situation” described by
Benedict XVI in his Bundestag speech. Theses that are “scientistic” (as distinct from scientific) —theses
which have in common the assumption that outside natural science there are nothing but subjective
assertions and beliefs— still prevail generally, in spite of the relativising (as I have put it) of scientific
reason([9]. In the fields of ethics, political theory, and philosophy of law one has indeed to expect that most
participants in those fields (whether scholars or students) will all or almost all share this skeptical
assumption, almost invariably as a position that they picked up from their school-teachers and/or the media
and have never considered deeply and critically.

Back to the meaning of “positivism”: an interesting question is whether in the context of the philosophy of
law “positivism” (or “legal positivism”) means the same as “scientism” or “naturalism” —synonyms, as noted
above, of “positivism” in the broader context examined so far. It would seem that the reason behind the
Pope’s use of the term “positivism” in the legal domain, as a synonym of “scientism” or “naturalism” —all
three terms involving the “skeptical assumption” I have been alluding to— is that Benedict chose Hans Kelsen
as his main example of “legal positivism” (though it should be noted that the Sophists were, so many
centuries before the famous Austrian jurist, his true forerunners)[10]. Kelsen’s position (especially in his
final years) became more and more an extreme of skepticism and irrationalism[11]. But truth be told, in the
legal context, “positivism” (i.c. “legal positivism”) has today for the most part (especially in the English-
speaking world) a more ambiguous, less settled meaning than the skeptical one evoked by “scientism” and
“naturalism”[12].

Nevertheless, if one sticks to the Pope’s use of the term “legal positivism” (which itself directs us to Kelsen
and the like, as I said) then one ought to keep in mind that that type of positivist mindset, at least in such
extreme forms such as Kelsen’s, undermines the very idea of any “normativity”: guidance: moral and legal;
what Finnis once called “oughtness”[13] (which, again, can be moral and legal)[14]. For Kelsen (again:
especially in his final years) norms and commands have nothing whatever to do with reason. “Contrary to
what he had maintained for decades”, says Finnis, “norms were for him now [in his final years], in their
content, outside the domain of logic, truth, science and every form of knowledge”[15]. To use norms in
reasoning from one norm to another would be to surrender, Kelsen thought in his last phase, to the theory of
natural law, the understanding of norms shared, as the Pope reminds us in the Bundestag speech, by the
masters of Roman law, and by those Greek philosophers who taught that there is moral truth, and by the
great central teachers of Christian doctrine, and by everyone who affirms that there is justice and that it is a
matter of, at least, respect for human rights[16].
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In my opinion, Kelsen was right about something: his initial, “positivist”, skepticism regarding natural law
—a scepticism hinted at ambiguously or discreetly in the title of his famous late-career collection of earlier
essays of his: What is Justice?[17]-, when later extended to legal normativity itself, should be understood as a
new, or newly extended version of his original rejection of natural law. For natural law s a certain type of
normativity[18]: the guidance offered by the first practical principles, principles of the kind called by the
tradition “the first principles of natural law”; and it is also the more concrete guidance provided by the
intermediate moral principles derived from the first principles. Because positive law is a cultural device that
offers citizens a new train of practical reason that is, one way or another, derived[19] from natural law, the
rejection of natural law’s normativity should rationally entail the rejection of positive law’s normativity...

II. Natural Law (by Aquinas and Finnis)

Let us further delve into the meaning of “natural law”. We can get started with an example of one of the first
principles of natural law: the principle that truth is a good to be pursued and ignorance and error are to be
avoided. As Finnis explained in his 2012 Milan “Bundestag address”, that principle “is practical, because it is
about what we can choose and do, in practice, in action. It is normative, because it directs us towards some
kinds of option and away from others”[20]. Of course this first principle, like the other first principles[21], is
abstract, and so is its normativity[22]. The application of that first principle (and of the others) to the
various situations of life will be permeated by intermediate moral principles —what Finnis called in his
address “structural moral principles”, such as for example the principle directing one to “love of neighbour as
oneself and [the principle known for short as] the Golden Rule that one should do for others what you
would wish them to do for you”[23].

The classics described “natural law” as “the whole set of moral norms of ethics and social life, familial,
marital, economic, civic, and political’[24] prior (but not chronologically prior) to any positive, human
arrangement —even though the classics also used the term “natural law” (or synonyms for it) to refer to the
more abstract, “pre-moral”[25] first principles “of natural law”. In the twenty-first century (and for a long
time before now)[26] that set of norms is probably more efficiently referred to (at least in some secular
contexts) as “critical morality” or “objective morality”. In the words of Cristobal Orrego, one of the
participants at our South Bend Benedict XVI’s Conference, “the distinction between merely conventional
morality and critical morality also captures the basic idea that some things may be morally good, and just,
regardless of social conventions to the contrary”[27].

Terminological differences aside, the normativity of the structural principles of natural law maybe
properly called “moral” because “they relate to the bearing of possible options and actions on each of the basic
aspects of human wellbeing”[28] (or “basic goods”[29]) to which the first (abstract) principles direct us[30].
These goods are instantiated in possible options for action and as such function as intelligible objects of
rational acts of will, primarily the basic, intrinsic goods of life, knowledge, friendship, marriage,
accomplishment in work and play, and harmony with the transcendent cause of all these opportunities[31].
The first principles of practical reason having identified and directed us in a practical but orientative and as
yet only incipiently moral way to the basic human goods, 7ora/normativity (or natural law) directs us, within
reason, to the realization of those goods, those aspects of human flourishing, in our lives[32].



SANTIAGO LEGARRE, POSITIVISM AND NATURAL LAW REVISITED

How do we know the principles of natural law?[33] Aquinas has held that the most general principles of
natural law are known to all: self-evident (per se noza) universally. But, as observed by a contemporary, secular
constitutional scholar, “[t]o say that [something] is self-evident does not imply that it is necessarily
uncontroversial. People may, for various reasons, not understand an idea that is self-evident, or may dispute
what they know to be true”[34]. Furthermore, the first principles don’t mark the end or even the main part
of moral inquiry but only its inception: moral reasoning always entails non-self-evident truths: in the course
of deriving more specific moral precepts from these first moral principles, Aquinas grants that even “where
there is the same rectitude in matters of detail, [what is right] is not equally known to all”[35]. This accounts
for the possibility (and reality) of mistakes in moral reasoning —errors in the discernment of natural law.
Indeed one can concede that there are many difficult moral questions regarding which rational
understanding, devoid of religious tools (as natural law reasoning, by definition, is)[36], certainly proves
difficult; and, therefore, one can also concede that in those types of questions rational argument and
persuasion are often doomed to failure in practice —in the practice of conversations between friends and,
even more so, among the members of a legislature or court. But these concessions —which I am happy to
make— are fully compatible with the claim that there are many other moral questions whose right answer is
readily accessible to everyone, as simple moral experience attests.

Because the normativity of positive law entails, in the preeminent case in which positive law serves its
moral purpose (the common good), a degree of moral guidance, it is correct to argue —as I have laid some
foundations for doing in this paper— that the normativity of positive law (in those preeminent, and not
unusual cases of “just laws”) is, or includes, 70ral normativity just insofar as specific principles and rules of a
jurisdiction’s positive law have been posited with fidelity to practical reason (including accuracy in the
assessment of the circumstances and likely outcomes). Therefore, it would seem, as I indicated earlier, that
Kelsen’s dead-end was a foreseeable one: If you start by denying natural law’s normativity, you should (and
will if you are honest) end up questioning the very normativity of positive law, because (just) positive law... is
a “derivation” of natural law[37].

Conclusion

The “dramatic situation” described by the Bundestag speech is indeed dramatic. The version of positivism
targeted by Pope Benedict XVI in his speech renders conversations about what really matters in the practical
domain impossible. Yet without the recognition of the ability to start from objective, clear premises dialogue
in ethical matters is futile. This is precisely why it is so important to go back to basics and work hard for the
rehabilitation of natural law theory. Pope Benedict was certainly one of the champions of this venture in the
twenty-first century and the Conference in which this paper was delivered is a clear testimony to that truth.
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[2] John Finnis, “Benedict XVI's Address to the Bundestag and the Sources of Knowledge for Ethics and Law”, address to the Centro di Cultura, Milan, 9
March 2012, unpublished manuscript on file with the author. All references to Finnis are to this source unless otherwise noted.

[3] Benedict XVI, Bundestag Speech at.

[4] Benedict XVI, Bundestag Speech at. Sometimes the exclusion referred to by the Pope is produced via the assimilation of ethical reason to religion.
MacIntyre explains, along those lines, that for the modern mind natural law is akin to theological superstition. Alasdair Maclntyre, After Virtue 34
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[5] As Finnis puts it, logical positivism presupposes “the assumption that the methods of science ~Baconian, experimental, and mathematicized natural
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